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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF MARYLAND AUG 10 2023

AT GREENBELY
CLE™'¢, U.S. DISTRICT COURT
Biw) AIBT OF MARYRAND

UNITED STATES OF AMERICA * cv BEPVTY
*
v. * Criminal No. PJM-23-0262
*
CORPORACION FINANCIERA *
COLOMBIANA S.A. *
*
Defendant. :

DEFERRED PROSECUTION AGREEMENT

Defendant Corporacion Financiera Colombiana S.A. (“Corficolombiana” or the
“Company”), pursuant to authority granted by the Company’s Board of Directors reflected in
Attachment B, the United States Department of Justice, Criminal Division, Fraud Section (the
“Fraud Section”), and the United States Attorney’s Office for the District of Maryland (the
“Office”) (collectively, the “Fraud Section and the Office”) enter into this Deferred Prosecution
Agreement (the “Agreement”). The terms and conditions of this Agreement are as follows:

Criminal Information and Acceptance of Responsibility

l. The Company acknowledges and agrees that the Fraud Section and the Office will
file the attached one-count criminal information in the United States District Court for the
District of Maryland (the “Information”) charging the Company with one count of conspiracy to
commit an offense against the United States, in violation of Title 18, United States Code, Section
371, that is, to violate the anti-bribery provisions of the Foreign Corrupt Practices Act of 1977
(“FCPA”), as amended, Title 15, United States Code, Section 78dd-1. In so doing, the

Company: (a) knowingly waives any right it may have to indictma}nt on this charge, as well as all
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rights to a speedy trial pursuant to the Sixth Amendment to the United States Constitution, Title
18, United States Code, Section 3161, and Federal Rule of Criminal Procedure 48(b); (b)
knowingly waives any objection with respect to venue for any charges by the United States
arising out of the conduct described in the Statement of Facts attached hereto as Attachment A
(“Statement of Facts”) and consents to the filing of the Information, as provided under the terms
of this Agreement, in the United States District Court for the District of Maryland; and (c) agrees
that the charges in the Information and any charges arising from the conduct described in the
Statement of Facts are not time-barred by the applicable statute of limitations on the date of the
signing of this Agreement. The Fraud Section and the Office agree to defer prosecution of the
Company pursuant to the terms and conditions described below.

2. - The Company admits, accepts, and acknowledges tbat it is responsible under
United States law for the acts of its officers, directors, employees, and agents as charged in the
Information, and as set forth in the attached Statement of Facts, and that the allegations described
in the Information and the facts described in the attached Statement of Facts are true and
accurate. The Company agrees that, effective as of the date the Company signs this Agreement,
in any prosecution that is deferred by this Agreement, it will not dispute the Statement of Facts
set forth in this Agreement, and, in any such prosecution, the Statement of Facts shall be
admissible as: (a) substantive evidence offered by the government in its case-in-chief and
rebuttal case; (b) impeachment evidence offered by the government on cross-examination; and
(¢) evidence at any sentencing hearing or other hearing. In addition, in connection therewith, the
Company agrees not to assert any claim under the United States Constitution, Rule 410 of the

Federal Rules of Evidence, Rule 11(f) of the Federal Rules of Criminal Procedure, Section
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1B1.1(a) of the United States Sentencing Guidelines, or any other federal rule that the Statement
of Facts should be suppressed or is otherwise inadmissible as evidence in any form.

Term of the Agreement

% This Agreement is effective for a period beginning on the date on which the
Agreement is fully executed, or the Information is filed with the Court, whichever comes later,
and ending three years from that date (the “Term”). The Company agrees, however, that, in the
event the Fraud Section and the Office determine, in their sole discretion, that the Company has
knowingly violated any provision of this Agreement or has failed to completely perform or fulfill
each of the Company’s obligations under this Agreement, an extension or extensions of the Term
may be imposed by the Fraud Section and the Office, in their sole discretion, for up to a total
additional time period of one year, without prejudice to the Fraud Section’s and the Office’s right
to proceed as provided in Paragraphs 17 to 21 below. Any extension of the Agreement extends
all terms of this Agreement, including the terms of the reporting requirement in Attachment D,
for an equivalent period. Conversely, in the event the Fraud Section and the Office find, in their
sole discretion, that there exists a change in circumstances sufficient to eliminate the need for the
reporting requirement in Attachment D, and that the other provisions of this Agreement have
been satisfied, the Agreement may be terminated early.

Relevant Considerations

4. The Fraud Section and the Office enter into this Agreement based on the
individual facts and circumstances presented by this case and by the Company, including:
a. the nature and seriousness of the offense conduct, as described in the

Statement of Facts, including the involvement of a high-level Corficolombiana executive in a
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scheme to pay over $23 million in bribes to Colombian government officials in exchange for a
substantial public infrastructure project;

b. the Company did not receive voluntary disclosure credit pursuant to the
Criminal Division’s Corporate Enforcement and Voluntary Self-Disclosure Policy, or pursuant to
U.S. Sentencing Guidelines (“U.S.S.G.” or “Sentencing Guidelines™) § 8C2.5(g)(1), because it
did not voluntarily and timely disclose to the Fraud Section and the Office the conduct described
in the Statement of Facts attached hereto as Attachment A;

c. the Company received credit for its cooperation with the Fraud Section’s
and the Office’s investigation pursuant to U.S.S.G. § 8C2.5(g)(2) because it cooperated with
their investigation and demonstrated recognition and affirmative acceptance of responsibility for
its criminal conduct; the Company also received credit for its cooperation pursuant to Criminal
Division Corporate Enforcement and Voluntary Self-Disclosure P?licy, by, among other things,
(i) timely providing facts obtained through the Company’s extensi‘ve and robust internal
investigation; (ii) making numerous detailed factual presentations that distilled certain key
factual information uncovered through the Company’s internal investigation to the Fraud Section
and the Office, which assisted the Fraud Section and the Office in preserving and obtaining
evidence as part of its own independent investigation; (iii) producing documents to the Fraud
Section and the Office from Colombia that the Fraud Section and tihe Office may not otherwise
have had access to in ways that did not implicate foreign data privacy laws and providing
translations for those documents; (iv) providing sworn testimony from the Colombian criminal
and administrative proceedings of relevant witnesses whom the Fraud Section and the Office
were not able to independently interview; (v) proactively identifying information previously
unknown to the Fraud Section and the Office; and (vi) collecting and producing voluminous
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relevant documents and translations to the Fraud Section and the Office, including documents
located outside the United States;

d. the Company provided to the Fraud Section and the Office all relevant
facts known to it, including information about the individuals involved in the conduct described
in the attached Statement of Facts and conduct disclosed to the Fraud Section and the Office
prior to the Agreement;

e. the Company engaged in remedial measures, including: (i) conducting a
root cause analysis of conduct identified during internal investigations and promptly taking
action to enhance corporate governance and controls at joint venture entities and improve
oversight of non-controlled joint ventures and investments; (ii) overhauling its compliance
program, including strengthening its corporate governance and risk management structures,
enhancing the independence and stature of its compliance function, and hiring additional
experienced compliance personnel; (iii) enhancing the Company’s third-party intermediary risk
management process, including through the implementation of risk-based due diligence,
screening, and ongoing monitoring and oversight procedures; (iv) implementing a robust process
for reporting and investigating allegations of misconduct; (v) establishing a disciplinary process
overseen by a cross-functional ethics committee; (vi) conducting testing of its anticorruption
compliance program to ensure compliance enhancements and remediation have been fully
implemented and are working in practice; and (vii) engaging in periodic review and updating of
its anticorruption compliance program through regular risk assessments, culture reviews, and
compliance audits.

f. the Company has enhanced and has committed to continuing to enhance

its compliance program and internal controls, including ensuring that its compliance program
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satisfies the minimum elements set forth in Attachment C to this Agreement (Corporate
Compliance Program);

g. the Company has two prior administrative resolutions—namely a
resolution with Colombia’s Superintendency of Industry and Commerce (“SIC”) related to the
same conduct described in the attached Statement of Facts and an unrelated administrative
resolution with Colombia’s Superintendency of Finance—but no prior criminal history;

h. the Company’s agreement to resolve concurrently an investigation by the
U.S. Securities and Exchange Commission (“SEC”) relating to the conduct described in the
attached Statement of Facts through a cease-and-desist proceeding, and agreeing to pay
$40,269,289 million in disgorgement and prejudgment interest;

1. the Company’s agreement to drop its appeal of the resolution of
Colombia’s SIC to impose approximately $25,900,000 as a penalty for violations of Colombian
anti-trust law related to the same conduct described in the attached Statement of Facts (the
“Colombian Resolution™), which the Fraud Section and the Office are crediting pursuant to JM
1-12.100, in connection with the penalty in this Agreement;

J- the Company has agreed to continue to cooperate with the Fraud Section
and the Office in any ongoing investigation as described in Paragraph 5 below; and

k. accordingly, after considering (a) through (j) above, the Fraud Section and
the Office have determined that the appropriate resolution in this case is a deferred prosecution
agreement and a penalty of $40,600,000, which reflects a discount of 30 percent off of the
bottom of the otherwise-applicable U.S. Sentencing Guidelines fine range, and forfeiture of
$28,630,000, which will be credited against disgorgement of ill-gotten profits that the Company

pays to the SEC in a concurrent resolution.
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l. Based on the Company’s remediation and the state of its compliance
program, and the Company’s agreement to report to the Fraud Section and the Office as set forth
in Attachment D to this Agreement (Corporate Compliance Reporting), the Fraud Section and

the Office determined that an independent compliance monitor was unnecessary.

Ongoing Cooperation and Disclosure Req+irements

3 The Company shall cooperate fully with the Fraud Section and the Office in any
and all matters relating to the conduct described in this Agreement and the attached Statement of
Facts and other conduct under investigation by the Fraud Section and the Office at any time
during the Term until the later of the date upon which all investigations and prosecutions arising
out of such conduct are concluded, or the end of the Term. At the request of the Fraud Section
and the Office, the Company shall also cooperate fully with other domestic or foreign law
enforcement and regulatory authorities and agencies, as well as the Multilateral Development
Banks (“MDBs”), in any investigation of the Company or any of its subsidiaries or affiliates, or
any of its present or former officers, directors, employees, agents, and consultants, or any other
party, in any and all matters relating to the conduct described in this Agreement and the attached
Statement of Facts and other conduct under investigation by the Fraud Section and the Office.
The Company’s cooperation pursuant to this Paragraph is subject to applicable law and
regulations, including data and banking privacy and national security laws, as well as valid
claims of attorney-client privilege or attorney work product doctrine; however, the Company
must provide to the Fraud Section and the Office a log of any information or cooperation that is

not provided based on an assertion of law, regulation, or privilege, and the Company bears the



Case 8:23-cr-00262-PJM Document 19 Filed 08/10/23 Page 8 of 28

burden of establishing the validity of any such assertion. The Company agrees that its
cooperation pursuant to this Paragraph shall include, but not be limited to, the following:

a. The Company represents that it has timely and truthfully disclosed all
factual information with respect to its activities, those of its subsidiaries, and affiliates, and those
of its present and former directors, officers, employees, agents, and consultants relating to the
conduct described in this Agreement and the attached Statement of Facts, as well as any other
conduct under investigation by the Fraud Section and the Office at any time about which the
Company has any knowledge. The Company further agrees that it shall promptly and truthfully
disclose all factual information with respect to its activities, those of its parent company and
affiliates, and those of its present and former directors, officers, e:+ployees, agents, and
consultants about which the Company shall gain any knowledge or about which the Fraud
Section may inquire. This obligation of truthful disclosure includes, but is not limited to, the
obligation of the Company to provide to the Fraud Section and the Office, upon request, any
document, record or other tangible evidence about which the Fraud Section and the Office may
inquire of the Company, including evidence that is responsive to any requests made prior to the
execution of this Agreement.

b. Upon request of the Fraud Section and the Office, the Company shall
designate knowledgeable employees, agents or attorneys to provide to the Fraud Section and the
Office the information and materials described in Paragraph 5(a) above on behalf of the
Company. It is further understood that the Company must at all tiTes provide complete, truthful,
and accurate information.

c. The Company shall use its best efforts to make available for interviews or

testimony, as requested by the Fraud Section and the Office, present or former officers, directors,
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employees, agents and consultants of the Company. This obligation includes, but is not limited
to, sworn testimony before a federal grand jury or in federal trials, as well as interviews with
domestic or foreign law enforcement and regulatory authorities. Cooperation under this
Paragraph shall include identification of witnesses who, to the knowledge of the Company, may
have material information regarding the matters under investigation.

d. With respect to any information, testimony, documents, records, or other
tangible evidence provided to the Fraud Section and the Office pursuant to this Agreement, the
Company consents to any and all disclosures, subject to applicabl% laws and regulations, to other
governmental authorities, including United States authorities and those of a foreign government,
as well as the MDBs, of such materials as the Fraud Section and the Office, in their sole
discretion, shall deem appropriate.

6. In addition to the obligations in Paragraph 5, during the Term, should the
Company learn of any evidence or allegation of conduct that may constitute a violation of the
FCPA anti-bribery or accounting provisions had the conduct occurred within the jurisdiction of
the United States, the Company shall promptly report such evidence or allegation to the Fraud
Section and the Office.

Payment of Monetary Penalty

7 The Fraud Section and the Office and the Company agree that application of the
United States Sentencing Guidelines (“U.S.S.G.” or “Sentencing Guidelines™) to determine the
applicable fine range yields the following analysis:
a. The November 1, 2021 U.S.S.G. are applicable to this matter.

b. Offense Level. Based upon U.S.S.G. § 2C1.1, the total offense level is 40,
calculated as follows:
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§ 2Cl1.1(a)(2) Base Offense Level 12
§ 2C1.1(b)(1) More than One Bribe +2
§ 2C1.1(b)(3) High-Level Official +4
§§ 2C1.1(b)(2), 2B1.1(b)(1)(L) Value of Benefit _ 122

Received (more than $25,000,000)
TOTAL 40

c. Base Fine.! Based upon U.S.S.G. § 8C2.4(a)(1), the base fine is
$72,500,000.

Culpability Score. Based upon U.S.S.G. § 8C2.5, the culpability score is 4,
calculated as follows

(a) Base Culpability Score 5

(b)(5) The organization had 10 or more employees
and an individual within substantial authority
personnel participated in, condoned, or was

willfully ignorant of the offense +1
(2)(2) Cooperation, Acceptance -2
TOTAL ‘ 4

Calculation of Fine Range:

Base Fine $72,500,000

Multipliers 0.8 (min) / 1.6 (max)

Fine Range $58,000,000 / $116,000,000
8. The Fraud Section and the Office and the Company agree, based on the

application of the Sentencing Guidelines, that the appropriate criminal penalty is $40,600,000.

. Because the offense was committed prior to November 1, 2015, the offense level fine table that was set
forth in the version of §8C2.4(d) that was in effect on November 1, 2014 was used for the Base Fine calculation.
See U.S.S.G. § 8C2.4(e)(1) (Aug. 2021).
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